I. Introduction
Evaluating court performance is of perennial interest but methodologically challenging. As Choi, Gulati, and Posner note, "Everyone recognizes that there are better and worse courts and better and worse judges, but how does one evaluate courts and 2 judges?" 1 The United States Chamber of Commerce (the "Chamber") Survey of State Liability 2 (the "survey"), an annual survey that began in 2002, receives substantial attention. State governments use it to attract business, 3 to criticize judiciaries and seek probusiness legal change, and to justify judicial salary increases. 4 The Chamber and other business groups use the survey in court to support legal arguments to narrow actions against businesses. 5 Delaware's Superior Court, presumably proud of Delaware's perennial number one survey rank, supplies links to the Chamber's surveys. 6 But the Chamber's conclusions about West Virginia, a state it regularly criticizes, have been questioned 7 and the Chamber's results are inconsistent with more objective methodology. 8 To date, however, no detailed evaluation of the survey's quality or consistency with state law has been published. This article seeks to supply that evaluation.
Analysis suggests that the survey is methodologically flawed and provides little useful information for states assessing their liability systems or for businesses considering investment in states or in the United States. The survey lacks elementary social scientific objectivity and incorrectly characterizes state law. Objectively verifiable responses are correct less than 10% of the time. Respondents ignore legal rules and material events within states. States that allow punitive damages can be ranked higher with respect to punitive damages than a state that does not allow them at all. A state can be on a "judicial hellhole" watchlist but rank first in the Chamber's system while other venues not on the list rank lower.
Technical methodological flaws also abound. The Chamber's uses of the survey 9 E.g., Public Citizen, New U.S. Chamber of Commerce Poll Ranking States' Liability Systems Is Part of a Disinformation Campaign to Restrict Consumer Rights (March 8, 2005) :
It becomes still clearer just how meaningless the Chamber's state ranking is when one compares it with other state business rankings. Some states that chronically languish at the bottom of the Chamber poll are cited by other sources as great places to do business. These include Texas, Illinois, Alabama, South Carolina and Florida -all named among the most desirable business climates in Site Selection magazine's 2004 ranking, which surveys corporate executives. Illinois, which placed 46th in the Chamber's 2005 ranking of state liability systems, was rated the third best business location in the country in the 2004 Site Selection survey. Alabama, South Carolina and Florida, all in the bottom 25 percent in the Chamber poll, made the 2005 Poll in a Corporate Top 10 Pro-Business States list. See also http://www.justice.org/PressRoom/PressReleases/truth_about_chamber.pdf, at 4, accessed 6/25/2009 (survey of National Association of Manufacturers ranked lawsuit abuse as a minor concern); note 129 infra (drug company relocated from highly ranked Virginia to lower ranked New Jersey notwithstanding Chamber's claim to have detected a hostile legal environment in New Jersey for drug companies).
3 often fail to account for the survey sample design, fail to account for respondents rating multiple states, fail to account for industry effects, and fail to report results separately for those with the self-reported greater knowledge of a state's legal system. Normally such a flawed study would not be worth evaluating. But the Chamber uses its large budget to promote the survey and, as noted above, the survey receives substantial attention.
The most damaging effects of the Chamber's survey likely are not on the states the Chamber attacks but on our whole country's fiscal and physical well-being. U.S. businesses invest largely based on criteria more relevant to their decisions than the Chamber's claims about state legal systems. 9 But the Chamber's use of its survey to attack courts and juries creates false impressions about states and the United States that may discourage foreign investment. Since companies cannot control the states in which they may be sued and foreign companies are more likely to lack the "on-the-ground" accurate information that domestic companies have, they may unnecessarily fear doing business, or increasing investment, in the entire country. Evidence from large corporations' risk managers and neutral third parties, in contrast to the survey, suggests that the survey may encourage corporate actions that unnecessarily endanger the public.
This article describes the Chamber's methodology in Part II and describes the survey's fundamental bias in Part III, a bias exacerbated by a likely excess response rate from corporate counsel whose companies have lost cases. Part IV addresses demonstrable errors in the Chamber's treatment of state law, with treatment of punitive damages and class actions being especially problematical. Part V suggests that the respondents' hostility to Gulf Coast and large states stems from flawed information processing. Part VI identifies statistical methodological flaws in the survey. Part VII concludes.
5 inconsistencies between certain key responses.
To achieve high respondent participation, in addition to the alert letters, numerous telephone callbacks were made in order to reach the respondent and conduct the interview at a convenient time for the respondent.
Once a qualified respondent was identified, the respondent was first asked about his/her familiarity with several states. First, 24 states out of the list of 50 possible states were presented to the respondent. Within these 24 states, the 17 states presented were: Alaska, Hawaii, Idaho, Iowa, Kansas, Maine, Montana, Nebraska, New Hampshire, North Dakota, Rhode Island, South Dakota, Utah, Vermont, West Virginia, Washington and Wyoming. These states were prioritized to get a sufficient number of evaluations, since in past study years, data for these states were based on fewer evaluations. The remaining seven states were randomly selected from the remaining states not mentioned above. Respondents were then given the opportunity to name any other state, aside from the states already presented, and specify if they were very or somewhat familiar with that state.
Respondents who were very or somewhat familiar with a state were given the opportunity to evaluate that state's liability system. Similar to 2007, the maximum number of states a respondent could evaluate was ten. On average, each respondent evaluated four states, up from an average of three states in 2007. In previous years (2002) (2003) (2004) (2005) (2006) , respondents were given an opportunity to evaluate a maximum of 15 states, evaluating an average of six states. This was changed in 2007 to reduce the burden on respondents and increase the likelihood that they were familiar with the states they were rating.
C. The Elements in the Survey
The initial 2002 survey asked about ten elements, with an overall state grade computed from them. The survey graded the elements on an "A" through "F" scale. In initially translating to numerical values, the Chamber assigned 4 to an A, 3 to a B, 2 to a C, 1 to a D, and 0 to an F. In 2006, the Chamber changed the number associated with each grade, raising the highest number to 5 for an A and the lowest number to 1 for an F. 13 To illustrate the responses for one state, Table 1 lists Delaware's results for the elements in  2002 and 2008 (the earliest and most recent results available as of this writing) , the mean score for each element, and Delaware's state rank for each element. In 2006 the Chamber added an element about having and enforcing venue rules, and changed the class action element to include "mass consolidation suits" in addition to class action litigation. 14 On the original scale, Delaware's overall state score, shown in the table's last row, was 3.2 in 2002; on the new scale Delaware's overall score in 2008 was 3.9. Due to the change in the numbers assigned to grades, the numerical difference means little and Delaware overall ranked first in both years. The reliability of the survey's relative rankings of states is discussed below. 
III. The Chamber's Methodology Assures a Biased Survey
The Chamber's survey violates the elementary principle that evaluation of legal system performance should be based on input from both sides to disputes. Even if the Chamber limited its focus to corporate respondents, more balanced views were available from within corporations and those who study them. The bias introduced by the Chamber's decision to limit its sample to a narrow group of corporate lawyers is exacerbated by its decision to inform potential respondents of prior survey results.
A. The Chamber's Biased Sample
Observers objectively evaluating the fairness of legal systems act based on the obvious insight that asking only one side to a dispute about a system will yield biased results. It would not even occur to the 21 states that formally evaluate judges 15 to seek input from only one side to a dispute. Credible evaluations ask for the opinions of both sides to disputes. For example, the Alaska Judicial Council is directed by law to evaluate the performance of judges to appear on retention election ballots. When the Council asks Project counsel about a judge's fairness it asks all of the attorneys in a case. 16 Nevada recently reviewed all states' judicial evaluation procedures and designed a pilot study for the state's use. In surveying attorneys in the pilot project, Nevada used all attorneys listed in a case, not just those representing one side.
17 When Delaware, the Chamber's favorite state, sought information about its own courts' fairness to respond to the Chamber's suggestion that Delaware was on the verge of becoming an infamous judicial hellhole, Delaware asked lawyers on both sides of the issue.
18 By asking only corporate counsel, the Chamber's study is a caricature of what a serious evaluation of a liability system should look like.
The bias in the Chamber's sample likely exceeds the obvious bias of asking only one side and precludes the survey even from accurately assessing that one side's view of court performance. The vast majority of civil lawsuits settle or are dismissed before trial.
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A corporate decision to press to trial a potentially large case likely involves senior corporate counsel. When senior counsel approves a refusal to settle, he or she is going out on a limb. A loss at trial can be a personal professional setback. Being human, counsel probably is unconvinced by the adverse decision about what should have been the case's proper outcome. It is only natural to blame bias by the courts or juries in the forum of the loss.
After the loss, along comes the Chamber's annual survey, which, as indicated by Part II.A above, has had such a problem obtaining sufficient responses that the Chamber now pays respondents to reply. Is the hypothetical losing counsel more or less likely than the average survey target to respond to the survey? The professional setback is likely one of the most salient things about the legal system to this person, and the survey offers an opportunity to disapprove of the locale that caused the professional embarrassment. The embarrassment is exacerbated if the company not only lost at trial but suffered an award of punitive damages. Now counsel really looks bad. And company funds may be at risk because not all punitive damages awards can be covered by insurance. The methodological point is not whether corporate counsel or the venue of the loss was correct. The point is that this counsel is more likely than the average corporate counsel to respond to the survey. So the Chamber not only limits survey responses to corporate counsel, thereby assuring only one side of issues is represented, it likely gets a disproportionate response rate from counsel who have overseen recently lost cases. A welldesigned survey should seek to account for likely biases. 21 The Chamber's does not.
B. The Chamber Could Achieve Better Balance from Corporate Respondents
Even if the Chamber wished to limit respondents to those within the business community, greater balance and a more reliable ranking of states could be achieved. One step would be to ask respondents within the company who are less likely to have been professionally embarrassed by an important litigation recommendation. Within large corporations, evaluation of the civil justice system varies by position within the company. Studies over time and across industries suggest that the Chamber's survey's claims of perceived excess corporate liability are not representative of corporate views.
The Weber Report, commissioned by the business group the Conference Board, was a survey of "the risk managers of 232 major US. corporations. . . . each having a minimum annual sales revenue of $100 million." 22 It concluded that product liability concerns, even in 1986 at the height of concerns about insurance coverage and costs, had been exaggerated.
For the major corporations surveyed, the pressures of product liability have hardly affected larger economic issues, such as revenues, market share, or employee retention. Liability lawsuits, which are indeed numerous, are overwhelmingly settled out of court, and usually for sums that are considered modest by corporate standards. . . . Where product liability has had a notable impact-where it has most significantly affected management decision making-has been in the quality of the products themselves. Managers say products have become safer, manufacturing .procedures have been improved, and labels and use instructions have become more explicit.
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The Weber Report's risk manager findings were largely replicated in a later study. Professor Gary Schwartz of UCLA Law School interviewed risk managers for California public agencies and the UCLA Medical Center. He asked whether potential liability caused their safety efforts, or whether efforts to improve safety were simply a desire to do the right thing. He found that all risk managers "emphasized that their efforts were due to 9 the combination of both. A risk manager starts with the idea that accident avoidance is a good for its own sake. But the prospect of tort liability provides an important reinforcement as well as an essential way to sell the risk manager's proposals to others in the organization."
24 Evidence from industry-specific studies is consistent with the risk managers' views. 25 In conclusions relevant to the Chamber's interests, the Weber Report suggests that the Chamber's survey results would be quite different if the survey were more balanced. "The findings of the present survey also refute the general contention of a severe and deepening crisis in tort liability and insurance availability, at least for the nation's large corporations. The impact on the general economy, likewise, is believed to have been minor."
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C. Providing Respondents with Prior Years' Results
One aspect of the Chamber's methodology increases the likelihood that the bias in a prior year's survey will continue in subsequent years. The Chamber states that it provided the 2008 respondents with "a fact sheet about the study, the 2007 press release and an article about the 2007 results that was published by Bloomberg LLP." So before a respondent is called, he or she knows the prior year's results. The Chamber's decision in the 2008 survey to pay respondents suggests that the number of responses for many states in earlier years was a concern. Providing respondents with an earlier year's results is itself troubling and providing earlier results that were based on too few responses is even more problematical. This may help explain why respondents continue to show little or no reaction to material changes in legal environments.
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IV. Assessing the Survey's Accuracy
Biased samples promote invalid results but assessing accuracy can be challenging. For most survey elements it is not feasible to objectively assess the survey's accuracy.
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Responses to elements, listed in Table 1 , relating to judge and jury fairness, treatment of scientific evidence, discovery, and timeliness of dismissals are not readily amenable to verification since they call for subjective opinions. One cannot objectively determine if respondents graded correctly for most elements since usually no grade is objectively correct or incorrect.
The survey's treatment of two questions, however, can be partially assessed by comparing them to state law. The survey's treatment of punitive damages and class actions reveals inaccurate legal knowledge combined with questionable methodology. Punitive damages are of special interest because they play a prominent role in the Chamber's results. The survey's accuracy is also testable by respondents' reaction to Delaware's receptivity to asbestos cases leading to Delaware being placed on a judicial hellhole watchlist.
This part first describes the central role of punitive damages in the survey and then documents problems with the survey's treatment of punitive damages, class actions, and judicial hellhole designation. 28 Punitive damages were the specific issue of greatest concern, just after the non-specific issue of general tort reform. The gap between punitive damages and the issue of next greatest concern, judicial competence, was wide. Punitive damages continued to play a prominent role in the 2003 through 2007 surveys, and remained prominent in the 2008 survey. 29 shows that punitive damages again ranked second in importance. Another perspective on the data confirms the importance of punitive damages to survey respondents. The Chamber's survey give states an overall grade and rank by combining states' grades across surveyed elements. When rankings are based on aggregation across several factors, the most variable factors most influence the rankings. For example, suppose students take courses from five teachers, and an overall grade point average is computed from the courses (the factors). Students are then ranked based on the grade point averages. Assume that four of the teachers give all the students a grade of B. The fifth teacher varies the grades, with a range from A to F. The fifth teacher will completely determine a student's rank because that teacher provides all the variability in grades. The component of an aggregate ranking that varies the most will have a potent influence on the overall ranking. Figure 1 shows the distribution of survey responses for each element of the Chamber's 2002 survey. The box plots in the figure display the grade distribution for each survey element. The figure indicates the elements along its left vertical axis. The left and right borders of the boxes for each element correspond to the 25th and 75th percentile grades cumulated for all states. For example, the 25th percentile for the element "Juries' fairness" was 2.0 (corresponding to a grade of C). The lines within the boxes indicate the 50th percentile (or median). For example, the median numerical grade for "Judges' competence" was 2.5. The figure shows that the separation between the 25th and 75th percentiles (the width of the boxes) and the spread in responses represented by the whiskers was greatest for punitive damages. This indicates that states' rankings for punitive damages likely contributed more than other graded elements to the overall grade and ranking. The importance of punitive damages persists over time. 
A. The Importance of Punitive Damages
B. Erroneous Treatment of Punitive Damages and Class Actions
Given the importance of punitive damages, the Chamber's survey should be especially careful to evaluate the topic. Yet the Chamber's treatment of the topic ranges from merely negligent to possibly overtly biased.
The merely negligent treatment of punitive damages is due to the Chamber's and/or its respondents' inaccurate knowledge of states' punitive damages laws. The Chamber has treated New Hampshire as having punitive damages when a substantial consensus exists that the state generally does not have them. For all years prior to 2008, the Chamber treated New Jersey as not having punitive damages when it does. The Chamber continues to treat Massachusetts as not having punitive damages when it does have them.
New Hampshire Punitive Damages Law. In its 2002 survey, the Chamber ranked New Hampshire 14th among states with respect to punitive damages.
31 New Hampshire's black-letter law with respect to punitive damages is simple: "This jurisdiction forbids the award of punitive damages." 32 In 2002, the Chamber's first survey year, the Supreme Court of New Hampshire reiterated that "New Hampshire does not permit recovery of punitive damages in personal injury cases." 33 In the context of a driving-while-intoxicated case, a New Hampshire Superior Court judge has recognized that New Hampshire is "out of step with the majority of states" in not allowing punitive damages. 34 Where a trial court reduced a jury award on the ground that it determined part of the award to be punitive in nature, the Supreme Court of New Hampshire approved a remittitur. 35 The American Tort Reform Association acknowledges that New Hampshire effectively does not allow punitive 36 40 Both these areas are presumably of prime interest to the Chamber's members. In practice, punitive damages have been awarded in Massachusetts cases, though seemingly not at as high rates as in other states. 41 Incorrectly characterizing punitive damages law is understandable and may be innocent legal analytic negligence. But the Chamber's failures to expressly acknowledge its errors, or even to award a grade to states that do not have punitive damages, is at best incompetent methodology and at worst intentional distortion. As shown above, punitive damages arguably have been the issue of most concern to survey respondents. States that do not allow punitive damages self-evidently should receive high grades from respondents 15 on the punitive damages question.
C. Assessing the Survey's Results When Objective Benchmarks are Available
Punitive damages also provide an opportunity to objectively assess the relation between respondents' answers and the state of the law. Two other developments permit similar assessment. The Chamber warned a state of its appearance on a judicial hellhole watchlist, thus seemingly establishing that the state should decline in the rankings. The survey's treatment of class actions allows comparison of the state of the law with survey responses.
Punitive Damages
The Chamber's 2002-2003 erroneous treatment of New Hampshire with respect to punitive damages opens a rare window into the Chamber's respondents' actual knowledge of the states they rank. Since the Chamber treated New Hampshire as having punitive damages in 2002 and 2003 , it published the responses for those years. New Hampshire's grades for punitive damages for these years are capable of objective evaluation and respondents almost always graded incorrectly.
According to the Chamber, New Hampshire's "Mean Grade" for punitive damages in 2002 was 2.4. 42 That is the same grade that New Hampshire received for "Overall Treatment of Tort and Contract Litigation." It is a notch below New Hampshire's "Overall State Grade" of 2.5. The Chamber's respondents thus gave New Hampshire a lower grade on punitive damages than the state's overall grade despite New Hampshire's prohibition of punitive damages. Fourteen percent of the 2002 New Hampshire respondents gave the state a D or F with respect to punitive damages, a remarkable performance for a group that is supposed to be informed about the state. Only seven of 63 respondents gave New Hampshire an A with respect to punitive damages. In 2003, New Hampshire's 2.5 mean grade on punitive damages was again below the state's overall treatment, which received a grade of 2.6. And only one respondent in 39 gave New Hampshire the presumably proper grade of A. For the two years combined, the Chamber's respondents gave New Hampshire the correct A grade in only eight out of 102 responses. Less than 10% of the respondents had sufficient knowledge of New Hampshire law to get a central feature of its law right.
The Chamber admits that the proper punitive damages grade for New Hampshire and other non-punitive damages states should be the highest ranking. In its 2007 survey, the Chamber recognized this by assigning states without punitive damages "the highest score achieved from other states on punitive damages (i.e., Delaware's)."
43 This is in a sense too low a ranking because the non-punitive damages states deserve a higher ranking 44 E.g., Galindez v. Narragansett Housing Associates, L.P., 2006 WL 3457628 (Del. Super. 11/28/2006) (approving $10 million punitive award). 45 Galindez v. Narragansett Housing Associates, L.P., supra. Delaware's and New Jersey's treatment with respect to punitive damages is additional evidence that respondents' lack elementary knowledge of states they rank. Table  1 45 and a punitive-compensatory ratio of almost ten to one, 46 well above a national aggregate ratio. 47 New Jersey courts not infrequently award punitive damages yet, as noted above, over 800 survey respondents failed to correct the Chamber's mistreatment. As in the case of New Hampshire, the Chamber's respondents appear to have almost no knowledge of states they ranked. The New Jersey results support the New Hampshirebased finding that less than 10% of respondents have acceptable knowledge of the state legal systems they evaluate.
Judicial Hellholes
A second instance of objectively verifiable information comes from an incident in the Chamber's most highly ranked state, Delaware. In 2006, the Delaware Superior Court rendered an asbestos litigation decision that the Chamber found unacceptable. In 2005 many out-of-state asbestos cases were filed in the court and the corporate defendants argued against hearing the cases and moved to dismiss them. 48 On March 8, 2006, the court refused to dismiss them. 49 On November 1, 2007, the President of the Delaware Chamber of Commerce wrote to the Presiding Judge of the Delaware Superior Court expressing concern about Delaware's receptivity to many toxic-tort personal injury cases. The letter suggested that Delaware was in danger of descending into judicial hellhole status. The threat embodied in the letter was described as follows by the Special Committee Delaware appointed to investigate the concerns:
In its letter, the Chamber noted Delaware's appearance in reports of the American Tort Reform Foundation (ATRF) on a "Watch List" for 50 Id. at 1 n.1. Despite the Delaware Committee's finding that the asbestos ruling was fair, the Chamber's tactics may have their intended effect. Delaware judges now know that if they rule in a way the Chamber does not like their ruling may be the subject of a special committee investigation. Table  3 lists the relevant class action cases I was able to locate using online searches. While this may not be a complete list of class action decisions in New Jersey, it is a reasonable sample of cases in which New Jersey courts articulated class action doctrine through written opinions. The results of the doctrine-shaping class action cases suggest, if anything, a case 64 See text accompanying notes 110-118 infra. 19 law pattern moving against certification of class actions or aggregate litigation in New Jersey. Of the ten decisions in the table, eight favored the Chamber's anti-class action/aggregate litigation views and two did not.
Aside from a 4:1 ratio favoring the Chamber's views, two of the decisions are noteworthy because of their special visibility and New Jersey's important role in Vioxx litigation. 64 In one case in Table 3 , New Jersey's Supreme Court reversed certification of a nationwide class of third-party payors against Merck & Co., Inc. based on death and injuries resulting from Vioxx. In another case, a New Jersey appellate court affirmed dismissal of 98 United Kingdom Vioxx claims on grounds of forum non conveniens. Both of these decisions would be expected to find favor with the Chamber's respondents in the survey element "Treatment of Class Actions Suits and Mass Consolidation Suits." Yet, as noted, New Jersey dramatically declined in this category. 65 The two decisions should have improved New Jersey's rank for another element. Class actions or aggregate litigation can bring nonresidents' cases into a state. As described above, Delaware risked judicial hellhole status by allowing nonresident asbestos cases in its courts. Since the two Vioxx decisions rejected New Jersey as a forum for outof-state and out-of-country events, these two rulings might be expected to produce an improved rank for New Jersey for the survey element "Having and Enforcing Meaningful Venue Requirements." But New Jersey also plummeted in that category to 39th from its 26th place ranking in 2007. 
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V. What Explains the Rankings?
Respondents' rankings are not driven by objectively ascertainable statutory or case law. Respondents graded correctly less than 10% of the time for grades verifiable by statutory law. And respondents apparently did not rank New Jersey based on what occurred in class action decisions. Nor are the rankings explicable by the Chamber's sense of where courts may be failing. Delaware's consistently high rank is inconsistent with its judicial hellhole watchlist status. 66 If respondents do not rank on ascertainable law, they are responding to other stimuli and this Part explores that possibility.
This Part first shows the relation across elements of the grades given by Chamber respondents. The relation is strikingly consistent, suggesting that only a single impression about a state drives a state's grades for all elements. The Part then suggests that a state's grades are driven largely by (1) respondents' negative historical reaction to a few states, including all Gulf Coast states, that played prominent roles in the history of modern tort litigation, and respondents' inability to change views in light of changed events, and (2) respondents' failure to distinguish between absolute levels of activity and rates of activity, resulting in unwarranted low rankings of populous states. Respondents' failure to recognize that more events they dislike are likely to occur in more populous states may explain New Jersey's otherwise puzzling decline in rank.
A. Evidence that a Single Latent Factor Determines Rankings
To explore the inter-element pattern of the Chamber's respondents' rankings, it is helpful to visualize the relation among the graded elements. Figure 2 is a matrix of scatterplots of the association between each of the graded elements in 2008. For example, the first graph in the upper left of the figure shows the scatterplot for the relation between a state's overall tort and contract litigation grade and its grade for class actions. Each point in the scatterplot represents a state's score on these two elements.
The figure shows high correlations among the graded elements. For the 66 bivariate relations between two Chamber elements represented in Figure 2 , correlation coefficients (which can range from -1.0 to +1.0) between elements are never less than 0.68, only one is less than 0.75 and most are in the neighborhood of 0.8, 0.9, and greater. All of the linear correlations are statistically significant at p<0.0001. The Chamber has acknowledged that its ranking elements are highly correlated. 
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The correlation pattern suggests using the statistical method known as factor analysis to assess how many latent independent factors the Chamber's multiple elements represent. 68 Confirmatory factor analysis supports what the figure suggests-although the Chamber ranks on many elements, only a single latent factor is at work for a state. 69 The high inter-element correlations suggest not only that one factor is at work but also further calls into question the respondents' knowledge of individual survey elements. It is implausible that states line up so uniformly across all queried elements. Table 1 above shows extreme uniformity, with the 2002 survey ranking Delaware first in all categories. The state's high rank survived its later placement on the hellhole watchlist since Delaware has ranked first overall in every year of the survey. Figure 1 above shows that only Delaware achieved positive outlier status with respect to any element. Delaware ranking first with respect to punitive damages, ahead of all states that have no punitive damages, further suggests that respondents respond to individual survey elements based on a single latent factor about a state rather than based on knowledge of elements for each state. No valid ranking could have Delaware first with respect to punitive damages. And large companies tend to choose New York, not Delaware, as a forum and as a choice of law in their contracts. 70 Yet in 2008 New York ranked 25th overall compared to Delaware's first. The single-latent-factor likely exists for low-ranked states as well as for highranked Delaware. When respondents disapprove of a state, the state tends to rank low in all categories. For example, in the 2008 survey, neither Mississippi nor Louisiana is ranked higher than 47th in any category. Figure 1 shows that in the 2002 survey only the same four states achieved negative outlier status with respect to any element. The withinstate variation across element grades is also strikingly small. In the 2008 survey, no state's grade on any element differed from its grade on any other element by even as much as one grade level. For example, if the state had a mean grade of 3.5 on one element it never got more than a 4.3 or less than a 2.7 on any other element.
When a state swings wildly in the Chamber's ranking from year to year, it tends to do so across many elements, again suggesting a single factor drives grades. 
24
Action Suits and Mass Consolidation Suits" (2nd); "Punitive Damages" (3rd); "Noneconomic Damages" (5th); "Juries Predictability" (4th). 72 In 2008, Tennessee's rankings for these elements were, respectively: 29th, 27th, 15th, 27th, and 33rd. 73 Substantial movement within some elements is utterly implausible. Vermont's judges, for example, ranked 29th for impartiality and 26th for competence in 2007. 74 In 2008, they ranked 7th and 10th, respectively. 75 Colorado's judges moved from the 9th most competent to the 25th most competent in a single year. 76 Judiciaries tend to not turn over quickly enough and judges' behavior across entire states does not swing wildly enough to support such short-term massive changes. Vast movement across many elements in a single year and across particular elements suggests that respondents lack knowledge of individual elements and rank on a single impression of a state.
Despite the lack of within-state variation in a year, the question remains: what might drive a state's ranking? The most plausible measure may be that the respondents provide a measure of large corporations' overall faith in a state court system. If that is the factor represented, one should expect an association between the Chamber's ranking and the rate at which corporations opt out ex ante from the court systems when they have an opportunity to do so. Since large corporations may opt out of court systems through ex ante agreements to arbitrate, there should be an association between a state's ranking and the rate at which arbitration clauses are used in contracts of large corporations connected to the state. Yet that association has not been detected to exist; the relation between ranking and arbitration clause use appears to be random. 77 The respondents' rankings are thus inconsistent with their own corporations' behavior.
Some insight into the source of the Chamber's respondents' grade pattern emerges from the data map in Figure 3 , which shows in its lightest shade the states the Chamber ranks lowest. At least three observations are worth noting based on the figure. First, low rankings are only partially tied to states associated with one political party or another. Both liberal and conservative states incur respondents' displeasure. But the Chamber's strongest approval, signified by those states with the darkest shading, is largely reserved for more conservative states, except for the low population states of Vermont and Maine. Second, every one of the five Gulf Coast states fares poorly in the Chamber's study. In 2008, for example, the mean overall tort and contract ranking for Gulf Coast states was 2.92 compared to 3.47 for other states, a statistically significant difference (p=0.002; 
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Mann-Whitney test). Third, no state with a relatively large population obtains high ratings from the Chamber. Virginia, the 11th largest state by population, is the most populous state receiving strong Chamber approval.
The political pattern seems readily explicable but the Gulf Coast and population effects less so. While any explanation without additional information about respondents and about actual case outcomes in states is somewhat speculative, the latter two effects may be tied to heuristics that preclude the Chamber's biased sample of corporate respondents from accurately processing information. 
B. The Gulf Coast-Tobacco Effect
Gulf Coast states have played a prominent role in the modern history of big-stakes tort litigation. In the 1980s and somewhat earlier, a fairly small number of large asbestos disputes resulted in large awards. 78 Due to the location of shipyards and other industries, workers poisoned by asbestos tended to be concentrated in Gulf Coast states. "In the early days of the litigation, cases were filed in about a dozen federal and state courts in coastal areas where shipyard workers had been heavily exposed to asbestos and in the gulf states Several lawyers prominent in asbestos litigation then played a role in the largest settlement in litigation history, $246 billion, embodied in the state attorneys general's tobacco cases' Master Settlement Agreement in 1998. 82 That litigation started in Mississippi and other Gulf Coast states-Florida, Texas, and Louisiana-played early and prominent roles. Another state that fares poorly in the Chamber's ranking, West Virginia, was one of the first five states to bring an action against the tobacco companies 83 and has played a prominent role in asbestos litigation. 84 South Carolina, another low-ranked state, had attorneys who played a prominent role in tobacco and asbestos litigation, 85 including Ronald Motley, portrayed by actor Bruce McGill in the tobacco litigation movie, "The Insider." 86 The prominence of Gulf Coast attorneys in tobacco litigation enhanced the capital available to fund litigation by an increasingly visible group of plaintiffs' lawyers. 87 So large corporations' counsel had been beaten badly by Gulf States' plaintiffs' lawyers, increasingly encountered well-funded adversaries in those states, and may have become disgruntled with those states. But their dissatisfaction does not necessarily equate with unfair treatment. Few people seriously defend the asbestos or tobacco industries' behavior 88 (though that of course does not mean that they should lose every law suit, and 27 they do not 89 ). Nevertheless, when people have strong prior attitudes on a subject, they have difficulty in updating those attitudes in light of objective or new evidence. 90 The Chamber's responding lawyers, many of whom may have responded to the survey in more than one year, probably had corporate careers shaped by, or conducted in the shadow of, asbestos and tobacco litigation. Their or their mentors' hostility to Gulf Coast states, West Virginia, and South Carolina might be what the Chamber's surveys reflect rather than objective evaluation of elements within states.
Some states continuously ranked low have changed circumstances that are evidence against the Chamber's survey providing an objective evaluation. These states have dramatically changed their laws but the respondents' prior impressions are difficult to modify with new evidence. So when Texas enacted a slew of tort reforms 91 and provided an opinion highly favorable to corporate defendants, 92 the Chamber's respondents may simply have been incapable of modifying their views based on new developments. That Louisiana enacted pro-business statutes 93 and prohibits punitive damages similarly had little effect on their views. Mississippi's pro-business statutes have had little effect on its rankings.
94 West Virginia's legislature enacted caps on medical malpractice damages, limits on joint and several liability, restrictions on lawsuits by out-of-state plaintiffs, and elimination of third-party bad faith claims against insurance companies.
95 Yet that state also continues to fare poorly in the Chamber's rankings. Under this view, the respondents are at least partly living in the past.
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One caveat to the asbestos-tobacco explanation of rank is necessary. Alabama is a low-ranked Gulf Coast state whose rank is not readily explicable by asbestos and tobacco developments. RAND's study of asbestos litigation does not list Alabama as ever having relatively large numbers of asbestos cases or as being the site of a major consolidated asbestos trial. 96 And, unlike other Gulf Coast states, Alabama decided not to be a major player in the state attorneys general tobacco litigation. 97 Alabama's low Chamber rank seems more attributable to (1) the importance of punitive damages in the Chamber's survey, as shown in Part IV.A, (2) substantial punitive damages activity in Alabama, and (3) as in the case of other Gulf Coast states, respondents' inability to alter their views based on changed circumstances in a state.
Alabama has been repeatedly singled out for its treatment of punitive damages. 98 Its reputation as being hostile to defendants in the 1990s was "based in substantial part on an increasing number of large punitive damage awards in Alabama courtrooms," 99 and the use of punitive damages in alleged fraud cases involving insurance companies.
100 George Priest's 1996 study of three small Alabama counties, conducted in connection with litigation, reported punitive damages claims in over 70% of tort claims in the early 1990s.
How did the Chamber's respondents reflect the pro-business changes in Alabama punitive damages law? They penalized Alabama in the rankings. In 2002, respondents ranked Alabama third from last with respect to punitive damages; in 2008, despite substantial change, respondents ranked Alabama second from last. 107 Consistently with the respondents' failure to adjust to legal changes in Louisiana, Mississippi, Texas, and West Virginia, the Alabama respondents seem unaware of changes in punitive damages or unable to update their views. Respondents' inflexibility is consistent with evidence from other states that respondents know little about the states they rank.
C. Respondents' Denominator Problem: Biasing Results Against Large States
Some states ranked low by the Chamber are not Gulf Coast states and were not early supporters of tobacco litigation. These tend to be large states such as California, Illinois, and Pennsylvania. The respondents' hostility to large states may be an instance of what can be called the "denominator problem." People have trouble making rational decisions when the decisions require properly accounting for the denominator in assessing the likelihood of events. They tend to focus on the number of events rather than on the rate of events.
The results of one leading experiment along these lines read in part as follows: When offered an opportunity to win $1 on every "win" trial in which they drew a red jelly bean, subjects frequently elected to draw from a bowl that contained a greater absolute number, but a smaller proportion, of red beans (e.g., 7 in 100) than from a bowl with fewer red beans but better odds (e.g., 1 in 10). Subjects reported that although they knew the probabilities were against them, they felt they had a better chance when there were more red beans.
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The larger number of red beans, more events, distracted subjects from the true rates. This information processing problem may explain why the Chamber's respondents 109 Comparing states across a demographic element such as population usually cannot be conclusive evidence that the demographic element causes the measure being compared. This is because demographic elements such as population, race, income, and urban concentration tend to be correlated. 30 disfavor legal environments in populous states. Populous, low-ranked states' legal systems may act against the Chamber's members' interest at a lower rate than more highly ranked states. But the Chambers' respondents' difficulty in accounting for the larger number of cases in large states may prevent the respondents from ranking rationally. 
D. A Single Factor State-Specific Explanation
Further analysis of New Jersey suggests that a state's grade can plummet for all elements based on one or two events, and events of all kinds are more likely to occur in populous states because any particular legal event tends to be more likely to occur in a populous states. New Jersey's questionable class action decline analyzed in Part IV likely related more to non-class action events than to class action developments. The Chamber's comment on New Jersey's combined-grade decline to 35th place in 2008, from 26th place in 2007 is revealing. Chamber CEO Tom Donohue attributed the decline to, "the plaintifffriendly bias in a handful of trial courts, particularly in lawsuits aimed at pharmaceutical 118 The scientific evidence and pattern of verdicts does not establish bias and Mr. Donohue provided no information supporting his claim.
Whether or not New Jersey's overall rank should have declined based on the Humeston case, New Jersey's larger decline in class actions and other survey elements is evidence that a single-factor can drive the Chamber's respondents. The loss of a major drug trial likely gave respondents a negative impression of events in New Jersey. This translated into reduced grades for New Jersey in class action and venue elements, not based on what happened with respect to these elements, but because a negative impression translated into a lower grade for all elements.
In fact, New Jersey's rank declined in every element from 2007 to 2008. Thus, in a single year, according to respondents, New Jersey judges became less competent and impartial, its discovery system deteriorated, its ability to process motions for dismissal and summary judgment worsened, its juries became less fair and predictable, and its courts' ability to evaluate scientific and technical evidence declined. The implausibility of New Jersey's results confirms Figure 2 's message that a single factor can drive a state's ranking. Respondents likely ranked New Jersey on all survey elements based on one factor, the adverse outcome of publicized drug litigation.
The only element in which New Jersey did not decline in 2008 was punitive damages and that too is revealing. No decline occurred because, as noted above, through 2007 the Chamber incorrectly denied that New Jersey allowed punitive damages and failed to report grades for that element. The Humeston punitive damages award apparently informed the Chamber's respondents of what was widely known-that New Jersey allows punitive damages. Only in 2008, when punitive damages in the visible Humeston case made the Chamber's position untenable, did it report respondents' New Jersey punitive damages grades.
VI. Other Methodological Problems
The Chamber's survey does not account for the sample design or for industry, a widely recognized factor in studies of businesses. The failure to account for the sample design manifests itself in at least three ways.
A. Failure to Account for Disproportionate Sampling
The Chamber acknowledged that its sampling technique could lead to oversampling of some industries. The 2002 and the degree of under or over representation of other industries in 2002 and other years is not known. It is standard statistical practice to account for survey over or under sampling through the use of probability weights. The use of such weights accounts for the fact that oversampled subgroups are representing fewer unobserved members of a subgroup population than are undersampled groups. The standard statistical adjustment is to weight observations by the inverse of the probability of an observation being in the sample. 120 The Chamber acknowledged that it had oversampled but no indication exists that the Chamber performed the necessary adjustment. When combining elements across states or making comparisons over time, as the Chamber has done, 121 or across states (the central purpose of the survey) the Chamber's methodology precludes obtaining reliable results. 122 The incorrect results that failing to account for over or undersampling can lead to can be simply illustrated. Assume one wants to survey a random sample of citizens about approval ratings for police but is concerned that a pure random sample would produce too few members of a minority group. One therefore designs the sample to assure large enough representation of that group. Suppose the minority group accounts for 10% of the population and 50% of the sample. And suppose the minority group's views differ from the 90% majority so that 25% of the minority population approves of the police compared to 75% of the majority group. Simply averaging the responses to arrive at an aggregate figure would yield a 50% approval rating. But that would be an incorrect aggregate figure. Minority group members had a much larger probability of being in the sample than did majority group members. They were nine times more likely to be sampled than majority group members, and that oversampling must be accounted for. The correct aggregate figure is 70% police approval, not 50%. This illustrates how badly off the Chamber's reports of some items may be, even as a representation of the views of an already biased sample.
B. Failure to Account for Multiple Observations by a Subject
As described in Part II, the Chamber allows a respondent to evaluate ten states in recent years. The respondent need only report some familiarity with multiple states' legal 124 E.g., 2008 Survey at 30-32. The appendix does note that the figures it supplies for assessing statistical significance are based on comparing "independent" groups. Id. at 32. So the Chamber apparently knows that the appendix does not supply information sufficient to assess the statistical significance of its results, which do not contain fully independent groups. In recent years, the appendix also supplies insufficient information to assess the sampling error of any response for any state. The appendix table labeled "Recommended Allowance for Sampling Error of Proportions" provides information for sample sizes of 400 or greater. Id. at 31. Since the number of respondents for no state even approaches 400, one cannot use the appendix to assess the sampling error for responses about any state. 125 Id. at 28. 126 Id. at 39. 35 systems. Observations by the same respondent obviously are not independent of one another. Proper statistical practice requires accounting for this non-independence in assessing statistical significance. 123 The Chamber does not and the methodological appendix the Chamber supplies about statistical significance does not address this issue.
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So a single responding counsel may declare himself familiar with ten states, give them all low, high, or varying rankings, and the consumer of the survey does not know whether that single counsel influenced multiple states' rankings. The consumer only knows that the Chamber did not account for non-independence.
The issue is of potentially substantial magnitude. For example, the 2008 survey reports that 957 responses were received. 125 That is about only 19 responses per state. Even a non-populous state such as Alaska had 40 responses.
126 So every state's ranking depends heavily on the same subjects ranking multiple states. Corporate counsel for a New Jersey drug company unhappy with a loss at trial can rank New Jersey low and rank nine other states high. The Chamber's analysis does not account for this non-independence.
C. Failure to Account for Varying Familiarity with a State
As described in Part II, the Chamber allows responses from subjects who self report that they are "very or somewhat familiar with that state." The less-than-10% accuracy of objectively verifiable responses casts doubt on the respondents' candor or ability to assess their own knowledge. Given the importance of familiarity with a state, a better practice would call for the Chamber to report results separately for those claiming that they are "very" familiar with a state and those claiming that they are "somewhat" familiar with a state. The Chamber could still aggregate the two categories of respondents if it wished, but the survey's consumers and states being ranked are entitled to know the extent to which rankings stem from respondents less familiar with a state.
D. Failure to Account for Industry
The Chamber's failure to account for insurance industry oversampling in 2002, noted above, relates to another problem. Motor vehicle manufacturers, insurance 36 companies, pharmaceutical companies, and other industries have different characteristics that scholars usually recognize as requiring accounting for industry in empirical work. Studies of businesses regularly recognize the importance of accounting for industry effects. 127 The Chamber fails to do so, and that failure has important implications for those the Chamber wishes to influence with the survey. For example, as noted above, the Chamber reported that New Jersey plummeted in rank due to "local bias" in drug cases.
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One cannot tell whether this is due to the disgruntlement of a drug company's counsel who lost at trial, or to a more general perception about New Jersey across industries. Policymakers whom the Chamber seeks to influence deserve to know whether a state's rank results from a company's counsel being embarrassed by a loss at trial.
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VII. Conclusion
It is surprising how little Chamber respondents know and how unresponsive they are to changes in their legal environment. This raises a question about the quality of the lawyers who respond to the survey. The survey methodology may generate a kind of lemon effect. Poorly informed, inflexible lawyers may be associated with companies' decisions to press to trial and trial losses. These weak lawyers are the ones most likely to be upset and to respond to the survey. They provide a biased picture of liability systems that is out of touch with reality.
The consistently low ranking of many states despite changes in their legal environments may also suggest a political economy explanation. The Chamber needs devils to justify its tort reform budget. If it does not label at least some states as in desperate need of Chamber reform efforts, it might less able to raise money from members. The Chamber thus needs liability villains and its survey annually assures that they are perceived to exist. The survey provides a respectable-looking social science gloss to statistically unsophisticated policymakers and media outlets.
The Chamber's willingness to villify states and counties to promote both itself and legislation may be the product of the same mentality that has led to shocking business failures. Companies, such as General Motors, with once seemingly impregnable market 130 The Economist, June 6, 2009, at 9. 131 Theodore Eisenberg, Use It or Pretenders Will Abuse It: The Importance of Archival Legal Information, 75 UMKC L. Rev. 1 (2006). 132 Thornburg, supra note 7, at 1135. 37 positions, spent excess time and effort lobbying for and against laws rather than seeking to improve their products. "If Detroit had spent less time lobbying for government protection and more on improving its products it might have fared better." 130 The Chamber may be leading other members down a similar path. A credible argument exists that the Chamber harms business by irrationally discouraging investment. Based on the views of risk managers and those who seriously study the effect of the tort system, the Chamber may also unnecessarily endanger the public safety by decreasing tort law's deterrent effect.
The attention the survey receives illustrates the critical need for better, reliable, systematic information about the legal system. Absent such information, the informational vacuum will be filled by questionable special-interest data such as the Chamber's. 131 In this respect, the survey has had a positive effect. It has prompted at least one state, West Virginia, to start a data-gathering program to assure accurate information about legal outcomes. 132 It can then assess part of its judicial system's performance based on actual events. Other states should follow West Virginia's data initiative to assure widespread objective knowledge about how states' legal systems function.
The information must not only be gathered, but readily available for dissemination. Surveys on important issues that are as flawed as the Chamber's usually have muted impact because the other side to an issue responds with its own surveys. Democrats and Republicans often generate dueling polls and media campaigns on issues of public importance and likely undermine each others' most unsupportable claims. But the Chamber attacks an institution that is not accustomed to defending itself. State judiciaries lack the resources to respond to the Chamber's media campaigns and professional norms prevent the judiciaries from fully responding even if they could. Members of the bar and the social science community should act to generate and disseminate information needed to present an objective picture of court performance.
